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§104.1 Purpose.

This part:

(a) Updates implementation policy,
assigns responsibilities, and prescribes
procedures for informing Service mem-
bers who are covered by the provisions
of 38 U.S.C chapter 43 and individuals
who apply for uniformed service, of
their civilian employment and reem-
ployment rights, benefits and obliga-
tions.

(b) Implements 38 U.S.C. chapter 43,
which updated, codified, and strength-
ened the civilian employment and re-
employment rights and benefits of
Service members and individuals who
apply for uniformed service, and speci-
fies the obligations of Service members
and applicants for uniformed service.

§104.2 Applicability.

This part applies to the Office of the
Secretary of Defense; the Military De-
partments, including the Coast Guard
when it is not operating as a Military
Service in the Department of the Navy
by agreement with the Department of
Transportation; the Chairman of the
Joint Chiefs of Staff; and the Defense
Agencies (referred to collectively in
this part as ‘‘the DoD Components’).
The term ‘““Military Departments,” as
used in this part, refers to the Depart-
ments of the Army, Navy, and Air
Force. The term ‘‘Secretary con-
cerned” refers to the Secretaries of the
Military Departments and the Sec-
retary of Transportation with respect
to the Coast Guard when it is not oper-
ating as a Service in the Department of
the Navy. The term *“Military Serv-
ices’ refers to the Army, the Navy, the
Air Force, the Marine Corps, and the
Coast Guard.

§104.3

§104.3 Definitions.

Critical mission. An operational mis-
sion that requires the skills or re-
sources available in a Reserve compo-
nent or components.

Critical requirement. A requirement in
which the incumbent possesses unique
knowledge, extensive experience, and
specialty skill training to successfully
fulfill the duties or responsibilities in
support of the mission, operation or ex-
ercise. Also, a requirement in which
the incumbent must gain the necessary
experience to qualify for key senior
leadership positions within his or her
Reserve component.

Escalator position. This is established
by the principle that the returning
Service member is entitled to the posi-
tion of civilian employment that he or
she would have attained had he or she
remained continuously employed by
that civilian employer. This may be a
position of greater or lesser respon-
sibilities, to include a layoff status,
when compared to the employees of the
same seniority and status employed by
the company.

Impossible or unreasonable. For the
purpose of determining when providing
advance notice of uniformed service to
an employer is impossible or unreason-
able, the unavailability of an employer
or employer representative to whom
notification can be given, an order by
competent military authority to report
for uniformed service within forty-
eight hours of notification, or other
circumstances that the Office of the
Assistant Secretary of Defense for Re-
serve Affairs may determine are impos-
sible or unreasonable are sufficient jus-
tification for not providing advance no-
tice of pending uniformed service to an
employer.

Military necessity. For the purpose of
determining when providing advance
notice of uniformed service is not re-
quired, a mission, operation, exercise
or requirement that is classified, or a
pending or ongoing mission, operation,
exercise or requirement that may be
compromised or otherwise adversely
affected by public knowledge is suffi-
cient justification for not providing ad-
vance notice to an employer.
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§104.4

Non-career service. The period of ac-
tive uniformed service required to com-
plete the initial uniformed service obli-
gation; a period of active duty or full-
time National Guard duty that is for a
specified purpose and duration with no
expressed or implied commitment for
continued active duty; or participation
in a Reserve component as a member of
the Ready Reserve performing annual
training, active duty for training or in-
active duty training. Continuous or re-
peated active uniformed service or full-
time National Guard duty that results
in eligibility for a regular retirement
from the Armed Forces is not consid-
ered non-career service.

Officer. For determining those Serv-
ice officials authorized to provide ad-
vance notice to a civilian employer of
pending uniformed service by a Service
member or an individual who has ap-
plied for uniformed service, an officer
shall include all commissioned officers,
warrant officers, and non-commis-
sioned officers authorized by the Sec-
retary concerned to act in this capac-
ity.

Uniformed service. Performance of
duty on a voluntary or involuntary
basis in the Army, the Navy, the Air
Force, the Marine Corps or the Coast
Guard, including their Reserve compo-
nents, when the Service member is en-
gaged in active duty, active duty for
special work, active duty for training,
initial active duty for training, inac-
tive duty training, annual training or
full-time National Guard duty, and, for
purposes of this part, a period for
which a person is absent from a posi-
tion of employment for the purpose of
an examination to determine the fit-
ness of the person to perform such
duty.

§104.4 Policy.

It is DoD policy to support non-ca-
reer service by taking appropriate ac-
tions to inform and assist uniformed
Service members and former Service
members who are covered by the provi-
sions of 38 U.S.C. chapter 43, and indi-
viduals who apply for uniformed serv-
ice of their rights, benefits, and obliga-
tions under 38 U.S.C. Chapter 43. Such
actions include:

(a) Advising non-career Service mem-
bers and individuals who apply for uni-
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formed service of their employment
and reemployment rights and benefits
provided in 38 U.S.C. chapter 43, as im-
plemented by this part, and the obliga-
tions they must meet to exercise those
rights.

(b) Providing assistance to Service
members, former Service members and
individuals who apply for uniformed
service in exercising employment and
reemployment rights and benefits.

(c) Providing assistance to civilian
employers of non-career Service mem-
bers in addressing issues involving uni-
formed service as it relates to civilian
employment or reemployment.

(d) Considering requests from civilian
employers of members of the National
Guard and Reserve to adjust a Service
member’s scheduled absence from civil-
ian employment because of uniformed
service or make other accommodations
to such requests, when it is reasonable
to do so.

(e) Documenting periods of uni-
formed service that are exempt from a
Service member’s cumulative 5-year
absence from civilian employment to
perform uniformed service as provided
in 38 U.S.C. chapter 43 and imple-
mented by this part.

(f) Providing, at the Service mem-
ber’s request, necessary documentation
concerning a period or periods of serv-
ice, or providing a written statement
that such documentation is not avail-
able, that will assist the Service mem-
ber in establishing civilian reemploy-
ment rights, benefits and obligations.

§104.5 Responsibilities.

(a) The Assistant Secretary of De-
fense for Reserve Affairs, under the
Under Secretary of Defense for Person-
nel and Readiness, shall:

(1) In conjunction with the Depart-
ments of Labor (DoL) and Veterans Af-
fairs, the Office of Personnel Manage-
ment (OPM), and other appropriate De-
partments and activities of the execu-
tive branch, determine actions nec-
essary to establish procedures and pro-
vide information concerning civilian
employment and reemployment rights,
benefits and obligations.

(2) Establish procedures and provide
guidance to the Secretaries concerned
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